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PRELIMINARYSTATEMENT

This matter involves a challenge to the emergency rule (the "Emergency Rule")

promulgated by Defendants on October 5, 2009 which closed the recreational fishing

season for Black Sea Bass in federal waters (3 to 200 miles offshore) from Cape Hatteras,

North Carolina to Maine. Plaintiffs, who are engaged in the recreational Black Sea Bass

fishery, brought this action seeking declaratory and injunctive relief against Gary Locke,

in his official capacity as Secretary of the United States Department of Commerce, the

National Oceanic and Atmospheric Administration ("NOAA") and the National Marine

Fisheries Service ("NMFS") (collectively, the "Defendants").

Plaintiffs challenged the Emergency Rule in that it should be declared unlawful

and set aside for being arbitrary, capricious, an abuse of discretion, and otherwise not in

accordance with law pursuant to the Administrative Procedure Act ("APA") (5 U.S.C. §

706(2)(A)) because, inter alia, Defendants promulgated the Emergency Rule without

providing prior notice and an opportunity for public comment pursuant to 5 U.S.C. §

553(d). Even though the emergency rule expired on May 21, 2010, Plaintiffs seek a

declaration from the court that Defendant’s procedure for implementing the emergency

closure is contrary to the law. Moreover, Plaintiffs argue, this unlawful procedure is

capable of repetition, evades review, and can reasonably be expected to subject Plaintiffs

to the same action again in the Black Sea Bass Fishery, or other fisheries which are

prosecuted by Plaintiffs and governed by the same procedure. Plaintiffs also pray that

Defendants should be adjudged and declared to be in violation of numerous provisions of

the Magnuson-Stevens Fishery Conservation and Management Act, as amended,

("Magnuson-Stevens Act" or "MSA") for closing a recreational fishery in reliance upon

the fatally flawed Marine Recreational Fisheries Statistics Survey ("MRFSS"); The
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National Saltwater Angler Registry Program ("NSARP") cited by the Defendants in

support of the proposition that MRFSS is obsolete, does not eliminate, nor address a

number of problems caused by MRFSS, all of which have an impact on Plaintiffs. Those

problems will continue to impact Plaintiffs. 73 Fed.Reg. 250 (Dec. 30, 2008) regarding

Defendant National Oceanic and Atmospheric Administration’s (NOAA) implementation

of the National Saltwater Angler Registry Program, does not say that MRFSS is no

longer being used or is obsolete. It will be, to the best of Plaintiffs’ knowledge, still be

utilized for sometime in the future. Indeed, the Marine Recreational Information

Program (MRIP), of which this registry is part, is cited at page 79706 of the Register.

The government publication cited refers in numerous sections to "current methods" (i.e.

MRFSS). Thus, the Executive Summary, by Defendant NMFS, states, inter alia, "[i]n

2010 NOAA fisheries will: ...begin to calculate estimates of catch... conduct a pilot

project to test the recommended changes to intercept survey methods side-by-side with

current methods and to evaluate the results...". As Your Honor can see, MRFSS is not

obsolete.

Defendants also did not comply with the mandates of the Regulatory Flexibility

Act (5 U.S.C. §§ 603 � 604) in that they failed to adequately assess the impacts of the

Emergency Rule on small business entities such as those represented by the Plaintiffs.

Defendants failed to comply with the mandates of the National Environmental Policy Act

(42 U.S.C. § 4321 et seq.) ("NEPA") by failing to provide sufficient evidence and

analysis for determining whether to prepare an environmental impact statement or finding

of no significant impact; by failing to evaluate the direct, indirect and cumulative impacts

of the proposed action; and by failing to adequately analyze and consider reasonable

alternatives that would avoid or minimize the adverse impacts of the Emergency Rule.

As a result of Defendants’ failure to comply with the law, the Plaintiffs have
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suffered, and will continue to suffer, immediate, substantial and irreparable harm.

Their actions on January 22, 2010, the Defendants filed an Administrative Record

with this Court. After a review of the Administrative Record revealed that further

documents existed that should have been, but were not, submitted by the government,

Plaintiffs moved to supplement the record. Defendants have since, on July 1, 2010, filed

a supplement to the record consisting of post decisional documentation, none of which is

that sought by Plaintiffs to supplement the record. Plaintiffs will move to further

supplement the record with documentation related to that which Defendants have

submitted.

FISHERYMANAGEMENTBACKGROUND

In order to manage the Nation’s fish stocks and prevent overfishing, the

Magnuson-Stevens Act created eight (8) regional fishery management councils, each

responsible for generating fishery management plans to regulate fishing within its region.

16 U.S.C. § 1852. The term "fishery" is defined in the Magnuson-Stevens Act as "(A)

one or more stocks of fish which can be treated as a unit for purposes of conservation and

management and which are identified on the basis of geographical, scientific, technical,

recreational, and economic characteristics; and (B) any fishing for such stocks." 16

U.S.C. §1802 (13).

A fishery management plan ("FMP") developed by the councils must balance the

needs of fishery users against conservation principles by reference to ten (10) National

Standards in the MSA. 16 U.S.C. § 1851(a). The regional councils submit their fishery

management plans to the Secretary of Commerce, who acts through NMFS. NMFS

solicits public comment and reviews the fishery management plans to ensure they are
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consistent with the national standards (id. at §1853(a)(1)(C)) and other applicable laws

such as the Regulatory Flexibility Act and NEPA. If an FMP is consistent with

applicable law, NMFS must approve it. 16 U.S.C. § 1854(a)(3).

The Black Sea Bass FMP was developed by the Mid-Atlantic Fishery

Management Council ("Council"), in cooperation with the Atlantic States Marine

Fisheries Commission ("Commission"). The Council’s jurisdiction generally applies

from 3 miles to 200 miles offshore, while the Commission’s jurisdiction generally

encompasses coastal bays and rivers, and ocean waters out to 3 miles offshore. The

Commission accomplishes its component of the Black Sea Bass FMP management

through the summer flounder, scup and black sea bass management board (the "Board").

The Board’s action is final and binding upon member states. The Council’s

recommendations must be reviewed by NMFS, which determines whether the

recommendations comply with FMP objectives and the National Standards under the

Magnuson-Stevens Act.

The Council consists of representatives from New York, New Jersey,

Pennsylvania, Delaware, Maryland, Virginia, and North Carolina. The Council consists

of 25 members (21 voting, 4 non-voting), representing State and Federal agencies and the

public. The voting members are the Regional Administrator of NMFS, a State fisheries

official from each State, and thirteen (13) public members nominated by the State

Governors and selected by the Secretary of Commerce. Each State is entitled to at least

one public member, with the remaining public members appointed at-large. The public

members serve three (3) year terms. The non-voting members represent the Fish and

Wildlife Service (Dept. of the Interior), the US Coast Guard, the State Department, and
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the Commission. A perinianent staff, a Scientific and Statistical Committee, and an

Advisory Panel are established to support and advise the Council.

The members of the Council and the Board are experienced in fisheries

management. Most have been involved with the management of Black Sea Bass for many

years. Members of the Council tend to have a strong handle on the issues surrounding the

management of the recreational Black Sea Bass fishery (and other fisheries).

An FMP for black sea bass was first adopted in 1996. Since that time, various

amendments to the FMP have been adopted by the Council and NMFS, and concurrently

adopted by the Commission, to address various issues which have arisen. All Council

members are aware that one of, if not the, greatest shortfalls in the management of the

recreational Black Sea Bass fishery is the much maligned data generated by MRFSS � a

survey that attempts to gauge the recreational Black Sea Bass participation and catch

throughout the Mid-Atlantic region through random dockside interviews of recreational

fishermen and random telephone calls made to coastal households. Contrary to the

Defendants assertions, MRFSS is not obsolete. Indeed, as will be shown below, MRFSS

will continue to be used in conjunction with the new program and will continue to have a

significant impact on Plaintiffs and others similarly situated.

Black sea bass stocks are considered to be rebuilt. When the stock was

characterized as "overfished", management measures were implemented so that it could

be rebuilt to a level designated in the FMP within a certain time period. This was

accomplished. Black sea bass were determined to have exceeded their rebuilding goal

according to their 2008 stock assessment. Management measures as well as conservation

practices and sacrifices by fishenmen have resulted in the determination that black sea

9

Case 3:09-cv-05628-JAP-LHG   Document 28    Filed 07/06/10   Page 9 of 29



bass are no longer "overfished" and are rebuilt. Total stock biomass has increased

significantly over the last several years.

The 2009 recreational fishing management measures for Black Sea Bass were

adopted at the December 2008 Council meeting. After much discourse and debate, the

measures approved were a 12.5 inch minimum size limit, 25 fish individual possession

limit per trip, and a season open all year round from January 1, 2009 through December

31, 2009. The Board’s approval, which is not subject to NMFS approval, established a

commensurate rule within the waters of its jurisdiction (i.e., up to three miles offshore).

NMFS Northeast Regional Administrator Patricia Kurkul, weighed in on the

debate and expressed NMFS’ support for seasonal closures of the recreational Black Sea

Bass fishery. When the Council and the Board moved to set the 2009 recreational black

sea bass specifications as a 12.5 inch minimum size limit, 25-fish possession limit and an

open season all year round, Ms. Kurkul went on record on behalf of NMFS opposing the

motion and expressing NMFS’ support for seasonal closures in an attempt to influence

the Council and the Board. Notwithstanding NMFS’ objections, the Motion carried.

Following public notice and an opportunity to comment, NMFS had no choice but

to implement the Council’s measures as they fully complied with the law and they

became a final rule.

In or around August 2009, preliminary data from MRFSS angler survey suggested

that recreational landings for Black Sea Bass had exceeded the recreational Total

Allowable Landings (TAL) for 2009. Based upon the above, the Commission’s Board

arranged a meeting to consider a motion to close the fishery in State waters under the

Commission’s jurisdiction.

The Board was presented with recreational harvest projections from MRFSS that
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indicated the harvest target could be exceeded by 86% to 165%. Notwithstanding these

projections, the Board decided to take no action regarding potential overage in the 2009

recreational black sea bass fishery. Public participation was permitted and was opposed

to a closure. The Board rejected the motion to close the recreational Black Sea Bass

fishery by a vote of 7 against and 4 in support. One of the votes in support of the closure

was NMFS. The Council was not afforded the opportunity to consider this action. The

measures adopted by the Council and Commission, and the closure rejected by the Board,

were superseded by NMFS’ contested emergency rule.

NMFS unilaterally issued a press release dated Wednesday, September 30, 2009

announcing that a closure of the recreational Black Sea Bass fishery for 180 days (which

was later extended until May 21, 2010) would go into effect on Monday, October 5,

2009. On October 5th, NMFS published the emergency rule in the Federal Register

closing the black sea bass fishery in federal waters, effective immediately. The public

was not afforded an opportunity to comment. No alternatives were presented or explored.

The public was excluded from the process. As a result, many small business owners

dependent on the Black Sea Bass fishery were caught completely off guard and many

members of the recreational fishing public were not aware of the closure until after the

fact.

This closure was unprecedented for a fish whose stocks are considered rebuilt, not

overfished, and not subject to overfishing. The result of this closure was severe social and

economic harm to Plaintiffs.

ARGUMENT

I.

	

NEPA ANALYSIS
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The Defendants argue that the Plaintiffs National Environmental Policy Act

("NEPA") claim should be dismissed. Defendants argue NEPA fails to impose a

substantive standard but are simply procedural in nature. Defendants fail to recognize that

the requirements under NEPA are non-discretionary.

Under NEPA, an agency considering any action that will have a significant

impact on the environment, including the human environment, must prepare an

Environmental Impact Statement ("EIS") "’No ensure that this commitment is infused

into the ongoing programs and actions of the Federal Government."’ Strahan at v.

Linnon at 967 F.Supp. 581 citing Dubois v. United States Dep ’t of Agriculture 102 F.ed

1273,1285 (1sr Cir. 1996), quoting Robertson, 490 U.S. at 348 109 S.Ct. at 1844-45.

The EIS must be a "detailed statement" including, inter alia, a discussion of the

environmental impact of and the alternatives to the proposed project. See 42 U.S.C. §

4332(C). "These duties are essentially procedural." Roosevelt Campobello International

Park Commission v. U.S.E.P.A.,. 684 F. 2d 1041, 1045 (1 St Cir. 1982) (internal

quotations omitted). The EIS, therefore, "helps satisfy NEPA’s ‘twin aims’: to ensure

that the agency takes a ‘hard look’ at the environmental consequences of its proposed

action, and to make information on the environmental consequences available to the

public." id. at 602, citing Dubois,. 102 F.3d at 1285 (citing Robertson,. 490 U.S. at

350, 109 S. Ct. at 1845-46).

The Defendants failure to comply with NEPA is not excused because the

defendants unilaterally decided that the requirements are not substantive. The Defendants

failed to provide sufficient evidence and analysis for determining whether to prepare an
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environmental impact statement or finding of no significant impact. An evaluation of the

direct and cumulative impacts of the proposed action, not only on the fishery ecosystem,

but on the human environment as represented by Plaintiffs, was not perfolined. By failing

to adequately analyze and consider reasonable alternatives that would avoid or minimize

the adverse impacts of the contested actions, such as less onerous actions than a closure,

the Defendants’ analysis failed. It also failed to abide by NEPA’s standards by failing to

insure that the policies and goals defined in the Act are infused into the contested actions.

Had the NMFS followed the normal NEPA process, it would have addressed the

heightened public concerns about the proposed emergency ruling and allowed the public,

and itself, to adequately consider alternatives. The harsh effects of the ruling are clearly

outlined in Plaintiffs complaint.

The Defendants set forth that 2009 assessments demonstrated over fishing based

upon data from MRFSS, an unreliable method of data collection. The Defendants,

specifically Mr. Locke, in a letter dated November 2, 2009 acknowledged, "in

implementing the closure, NMFS relied upon the MRFSS to provide information on

landings through June, 2009 and to conduct projects for potential July-December

recreational landings. MRFSS had been under scrutiny to modify its data gathering to

make it more realistic and accurate. "You also rightly point out that the National

Research Council made many recommendations for improvement of the MRFSS and

provided strong language about its utility for managing in real time". See, Exhibit "A",

letter dated November 2, 2009 from Mr. Gary Locke to Mr. Jim Donofrio, Excutive

Director Recreational Fishing Alliance, subject of pending motion to supplement the
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Administrative Record. But only certain of those recommendations are implemented to

date, and MRFSS is still utilized. But even beyond MRFSS, the social and economic data

is lacking and legally insufficient.

To utilize outdated data violates the NEPA procedural requirements. Reliance on

outdated and insufficient data, and a failure to acknowledge the limitations of a

methodology, is grounds for setting aside an EIS under NEPA. Northwest Ecosystem

Alliance v. Rey, 380 F. Supp. 2d 1175 (W.D. Wash. 2005). For an EIS to be reliable it

must rely on data that is current and sustainable. See Strahan v. Linnon, 967 F. Supp. 581

(D. Mass. 1997), aff d, 187 F.3d 623 (1 St Cir.1998). The court in Fund for Animals v.

Mainella, 283 F. Supp. 2d 418 (D. Mass 2003), held that an EIS prepared by the National

Park Service was inadequate under NEPA, when the EIS was based upon a prior

environmental assessment that was outdated. The requisite "hard look" was not taken in

this case where NMFS utilized mere cursory reviews. NMFS’ failure to review the

impact on the human environment, and to utilize a wholly inadequate regulatory impact

review, fails to meet the requirements of NEPA. Equally inadequate was the decision to

bypass the notice stage of the rule-making step and the failure to engage the public in

dialogue in addition to failure to recognize economically necessary alternatives. The

finding of No Significant Impact, when supported by old and unreliable social and

economic data, does not obviate the need for an EIS in this case. The Defendants were

required to engage in a real analysis of the impacts of the human environment, not a

"canned" analysis. Indeed, the extension of the emergency regulation involved no

additional analysis. 75 Fed. Reg. 27, (Feb. 10, 2010). Indeed, the total allowable
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landings for black sea bass were increased by nearly 60% for 2010 because "[t]his action

is necessary to mitigate potential foregone economic yield associated with the current

lower specifications...". Id. at 6586. That represents a significant impact on the quality

of the human environment.

We agree with Defendants that NEPA does not mandate a particular results or

solution to the environmental effect. However, Defendants failed to mention that NEPA

is a mandated procedural rule whose effect promotes broad dissemination of the

information to the governmental agency and the public to react to the effects of the

proposed action." Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 371 (1989).

Interestingly, the Defendants do remind us that NEPA imposed process also ensures that

the agency acts only on complete information so as to not regret its decision after it is too

late to correct. NMFS failure to give adequate consideration to the social and economic

impacts that undermines the viability of the recreational fishing industry and human

environment, and less onerous alternatives, is such a regrettable action.

II. THE REOPENING OF THE FISHERY DOES NOT MOOT THE
PLAINTIFFS’ CHALLENGE TO THE REGULATION; THE
GOVERNMENT’S ACTION FALLS WITHIN THE CAPABLE OF
REPETITION, YET EVADING REVIEW EXCEPTION TO
MOOTNESS.

The exception to mootness for disputes capable of repetition, yet evading review

applies when (1) the challenged action is, in its duration, too short to be fully litigated

prior to cessation or expiration, and (2) there is a reasonable expectation that the same

complaining party will be subject to the same action again. E.g., Davis v. Federal

Election Commission, 128 S. Ct. 2759 (2008); Belitskus v. Pizzingrilli, 343 F.3d 632 (3d
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Cir. 2003). The capable of repetition, yet evading review exception to mootness

frequently has been applied to actions involving challenges to fishing regulations. Thus,

for example, in Atlantic Fish Spotters Association v. Evans, 206 F. Supp. 2d 81 (D. Mass.

2002), rev ’d on other grounds, 321 F.3d 220 (1 St Cir. 2003), the court noted that, as long

as the permissibility of the National Marine Fisheries Service ("NMFS") spotter plane

ban remained in question, the parties were likely to dispute the issue every fishing season.

206 F. Supp. 2d at 87-88. Consequently, the plaintiffs’ challenge to NMFS’s action was

not moot. Id. at 88.

Courts in numerous other fishing cases have applied this exception to conclude

that the plaintiffs action was not moot. In Kramer v. Mosbacher, 878 F.2d 134 (4th Cir.

1989), which involved an issue under the Magnuson Fishery Conservation and

Management Act similar to the one at bar, the court held that the plaintiffs’ challenge to

the closure of the South Atlantic King Mackerel fisheries did not become moot when the

fishing year ended and the catch limits for that year expired. In so holding, the court

noted that the facts fell within the capable of repetition, yet evading review exception to

mootness. Id. at 136.

Similarly, in New York v. Atlantic States Marine Fisheries Commission, 2010 WL

2574169 (2d Cir. 2010), the court ruled that the expiration of the final management rule

for the 2008 recreational flounder fishery did not render moot the plaintiffs’ lawsuit

alleging that the rule violated the Administrative Procedure Act ("APA"). According to

the court, the challenged action, a seasonal management rule, was of too short duration to
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be fully litigated prior to its expiration, and there was a reasonable expectation that the

same action would recur. 2010 WL 2574169 at *2.

The capable of repetition, yet evading review exception to mootness was also

applied in a case involving the NMFS’s alleged failure to provide notice and an

opportunity for comment prior to issuing management measures for a groundfish fishery.

See Natural Resources Defense Council, Inc. v. Evans, 316 F.3d 904 (9th Cir. 2003). The

court in Natural Resources Defense Council held that the one-year span for any given set

of specification and management measures made it unlikely that any challenge would be

fully litigated before such measures were replaced, noting that NMFS had relied upon the

same rationale for invoking the good cause exception to the APA’s notice and comment

requirement each year. Id. at 912.

A claim that the total allowable catch for a species of fish was unlawfully

approved under the MSA was held not moot by the court in Greenpeace Action v.

Franklin, 14 F.3d 1324 (9 th Cir. 1992), because the challenge presented a case in which

the activity set forth in the plaintiff’s complaint might be repeated and yet evade review.

According to the court, the duration of the regulation made it difficult to obtain effective

judicial review, the major issue was likely to recur in future years, and there was a

continuing public interest in determining the standards governing the challenged

decision. Id. at 1329; see also Massachusetts Audubon Society, Inc. v. Daley, 31 F. Supp.

2d 189 (D. Mass. 1998) (plaintiffs claim that defendant agencies violated quota

adjustment regulation for Small Atlantic Bluefin Tuna for 1997 season was not moot,

even though 1997 fishing season was over; agencies’ actions were capable of repetition,
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yet evading review, so that plaintiff could be adversely affected without an opportunity

for redress).

Moreover, in Washington v. Daley, 173 F.3d 1158 (9th Cir. 1999), a consolidated

action challenging a regulation promulgated by the Secretary of Commerce under the

MSA, the court held that the case was not rendered moot by the fact that the fishing

season had ended. This was so, according to the court, because the plaintiffs’ main

argument was that the Secretary had acted arbitrarily and capriciously in promulgating a

framework regulation, and the framework regulation remained in effect despite the

closure of the fishing season. Id. at 1164-65; see American Tunaboat Association v.

Brown, 67 F.3d 1404 (9 ’h Cir. 1995) (appeal from grant of summary judgment to NMFS

was not moot, although challenged NMFS directive had expired, in light of fact that

NMFS’s calculation of dolphin mortality quota under directive would serve as base for

computation of quota in future years); cf. Biodiversity Legal Foundation v. Badgley, 309

F.3d 1166 (9‘h Cir. 2002) (action seeking to compel Fish and Wildlife Service to make

determinations on plaintiffs’ petitions to list certain species as endangered or threatened

was not rendered moot by Service’s rendition of requested decisions; Service’s wrongful

delay was capable of repetition, yet evading review, given that, once litigation is filed to

compel Service to make listing detenninations, disputes are routinely too brief in duration

to receive full judicial review); Biodiversity Legal Foundation v. Babbitt, 63 F. Supp. 2d

31 (D.D.C. 1999) (action seeking declaration that Fish and Wildlife Service’s delay in

making findings for inclusion of species on endangered list was unlawful was not
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rendered moot by agency’s issuance of requested finding; alleged violation was capable

of repetition, yet evading review).

In Waste Management of Pa., Inc. v. Shinn, 938 F. Supp. 1243 (D.N.J. 1996),

Judge Rodriguez dealt with, inter alia, an argument by the Defendants that two

emergency redirection orders (ERO), dealing with solid waste transportation and

disposable, were no longer in effect and transportation of solid waste was now being

governed by license agreements between New Jersey and the Plaintiffs. As the court

recognized, "It is evident that New Jersey has not completely abandoned self sufficiency

policy." "Because the self sufficiency objective is still the controlling policy in New

Jersey, this case is capable of repetition, yet evading review." Id. at 1252. Patriot Party,

95 F.3d 253 (3d Cir. 1996) (citing Norman v. Reed, 502 U.S. 279, 287-88, 112 S. Ct. 698,

704-05, 116 L.Ed.2d 711 (1992)). Likewise, because of the Defendants’ analysis under

the Regulatory Flexibility Act and NEPA, and its continued use of MRFSS, "[i]t is

reasonable to expect the same parties to generate a similar, future controversy subject to

identical time constraints. Accordingly, the court holds that this case is justiciable." Id.

Similarly, in the case at bar, the reopening of the Black Sea Bass Fishery does not

moot the Plaintiffs’ action, because the challenged governmental action is capable of

repetition, yet evading review. The crux of the Plaintiffs’ case is that the agency (1)

violated statutory and procedural requirements pertaining to emergency proceedings, (2)

violated requirements imposed by The Regulatory Flexibility Act and NEPA, and (3)

used a flawed database as a basis for the emergency closure. Plaintiffs seek declaratory

relief on the various counts. Although the fishery has been reopened, the flawed data
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system which prompted the closure is still utilized. ’ The emergency closure procedure

implemented by the Defendants still exists. The requirements of NEPA and The

Regulatory Flexibility Act still should be complied with. Therefore, it is reasonable to

expect that the Plaintiffs will be subject to the same action, the closing of the fishery,

again in the future. Washington,173 F.3d at 1164-65. As the foregoing authority makes

abundantly clear, the mere fact that a fishery has reopened because the catch limits or

other quota regulation have expired with the end of a fishing season, or because the

emergency closure has expired, does not render moot an action challenging the quota or

other regulation, if a primary or secondary basis for the challenge remains in existence

despite the end of the emergency closure (See Bond v. Floyd 385 U.S. 116 (1966) in

which the court rejected the respondent’s theory that the mootness of a "primary" claim

requires a conclusion that all "secondary" claims are moot cited in Powell v. McCormack,

395 U.S. 486, 499 (1969). Even if "one of the several issues presented becomes moot,

the remaining live issues supply the constitutional requirement of a case or controversy.

These are precisely the circumstances in the case at bar. If this action is deemed moot

because the fishery has been reopened, the agency is free to apply the same flawed

procedure to determine an emergency and implement a closure, and to utilize the same

flawed data system to future fishing seasons, and is likely to arrive at the same conclusion

that the fishery must be closed. Likewise, Defendant’s failure to perform the requisite

analysis under the Regulatory Flexibility Act, NEPA, or EPA will continue to negatively

1 As explained at page 6, MRFSS is not obsolete. Indeed the program cited by Defendants, and the Federal
Register notice announcing it, does not say it is.
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impact Plaintiffs. Such circumstances fall precisely within the capable of repetition, yet

evading review exception to mootness. Unless this exception is applied to the Plaintiffs’

challenge, it will be difficult, if not impossible, for the Plaintiffs to obtain effective

judicial review of the allegedly unlawful action, and the Plaintiffs will be adversely

affected without an opportunity for redress. Greenpeace Action, 14 F.3d at 1329;

Massachusetts Audubon Society, 31 F. Supp. 2d at 197. For these reasons, the Plaintiffs’

action is not moot, and the Court should deny the government’s motion to dismiss for

mootness.

III. PLAINTIFFS’ CLAIMS WITH RESPECT TO MRFSS ARE RIPE FOR
JUDICIAL DETERMINATION

A. MRFSS Cannot be Deemed the "Best Scientific Information Available"

One of the fundamental questions in this case is whether Defendants’ decision to

bypass the notice and comment provisions of the APA and use their emergency

rulemaking authority under the Magnuson-Stevens Act to abruptly close the recreational

Black Sea Bass fishery based on preliminary MRFSS data was arbitrary, capricious and

an abuse of discretion. Defendants cite a decision from 2001, Recreational Fishing

Alliance v. Evans, 172 F. Supp. 2d 35, 43-44 (D.D.C. 2001), to support their claim that

MRFSS data was the "best scientific information available" at the time of the Emergency

Rulemaking, the results of which necessitated the closure. What Defendants failed to

mention in their Memorandum in Support of Their Motion for Judgment on the Pleadings

is the fact that MRFSS has been thoroughly discredited in the nine (9) years since this

decision. Thus, MRFSS data generated by random dockside interviews and random

telephone calls made to coastal households should not be considered "best scientific
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information available" by this Court considering all that has transpired.

Defendants publicly acknowledged the inaccuracy and unreliability of MRFSS

data on several occasions over the last decade and have stated on the record that MRFSS

data is inappropriate for making in-season adjustments as Defendants have done with the

Emergency Rule. In a presentation before the Council in February of 2001, Dr. David

Van Voorhees, a NMFS PhD, said, "monitoring of quotas for small areas or short time

periods and in-season, real-time monitoring of catch quotas to determine season closures

are inappropriate uses of MRFSS estimates." (emphasis added). Congress convened a

special hearing in 2005 to examinee the data collection methods compiled by MRFSS.

Shortly thereafter, a panel of experts at the National Academy of Sciences National

Research Council ("NRC") was charged with conducting an in-depth analysis of

recreational fishing data collection methods including MRFSS. The NRC’s 2006 report

entitled "Review of Recreational Fisheries Survey Methods" found that, "both the

telephone and access components of the current approach have serious flaws in design or

implementation and use inadequate analysis methods that need to be addressed

immediately." Review of Recreational Fisheries Survey Methods, Committee on the

Review of Recreational Fisheries Survey Methods, National Research Council, ISBN: 0-

309-66036-X. In a presentation to NMFS and recreational stakeholders, Patrick J.

Sullivan, Chair of the NRC Committee and a Cornell professor, referred to MRFSS

specifically as "fatally flawed". "Despite the complexity of the challenge and its

importance for fishery management, the MRFSS program staff have been severely

handicapped in their efforts to implement, operate and improve the MRFSS, including

implementing the recommendations of earlier reviews," the NRC report concluded.

Following the NRC report, Congress amended the Magnuson-Stevens Act in late

2006 requiring Defendants to make significant improvements in recreational fishing data
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collection programs including MRFSS. 16 U.S.C. § 1881(g). Congress has directly

spoken to the precise question at issue here: Does MRFSS in its current form produce the

best scientific information available to manage U.S. recreational fisheries such as the

black sea bass fishery? In 2006, Congress answered this question in the negative by way

of adding Section 401(g) to the Magnuson-Stevens Act. 16 U.S.C. 1881(g).

The statute is unambiguous. The Magnuson-Stevens Act directs Defendants to

make significant improvements in recreational fishing data collection programs including

MRFSS. 16 U.S.C. 1881(g). Congress mandated that Defendants establish and implement

a regionally based registry program for recreational fishermen in each of the 8 fishery

management regions. Defendants failed to meet this Congressional mandate at the time

the Emergency Rule was implemented. Congress also required Defendants to establish

and implement a program, incorporating recommendations of the NRC, to improve the

quality and accuracy of information generated by MRFSS by January 1, 2009. 16 U.S.C.

1881(g)(3). Defendants failed to meet this deadline set by Congress, continue to be out of

compliance with the law, and justify the Emergency Rule challenged herein on the very

MRFSS data condemned by Congress and the NRC.

Plaintiffs have, inter alia, respectfully requested that this Court: adjudge and

declare Defendants to be in violation of the Magnuson-Stevens Act 16 U.S.C. § 1881(g);

declare the Emergency Rule unlawful and set aside for being arbitrary, capricious, an

abuse of discretion, and otherwise not in accordance with law pursuant to 5 U.S.C. §

706(2)(A); enjoin Defendants from making any further in-season adjustments to

recreational fisheries management measures until Defendants have met their mandates

under Magnuson-Stevens Act 16 U.S.C. § 1881(g). These matters are ripe for judicial

detennination under Third Circuit law.
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R. Plaintiffs’ MRFSS Claims are Ripe Under Abbot Labs and Its Progeny

Ripeness is a justiciability doctrine that is "drawn both from Article III limitations

of judicial power and from prudential reasons for refusing to exercise jurisdiction." Reno

v. Catholic Social Services, Inc., 509 U.S. 43, 57 (1993). A final agency action is ripe

when (a) it is fit for judicial review and (b) if the Court’s delay of consideration would

result in a hardship. See Abbot Labs v. Gardner, 387 U.S. 136, 149 (1967). In Abbot

Labs, the Court reviewed whether a regulation promulgated by the Food and Drug

Administration ("FDA") requiring labels and advertisements for prescription drugs was

ripe for judicial review. See Id. at 139. Finding that the regulation "was promulgated in a

formal manner" and was "quite firmly definitive" the Court concluded that "the impact of

the regulations upon the petitioners is sufficiently direct and immediate as to render the

issue appropriate for judicial review at this stage." Id. at 151. The Court noted that:

"These regulations purport to give an authoritative interpretation of a statutory
provision that has a direct effect on day-to-day business of all prescription drug
companies; its promulgation puts petitioners in a dilemma that it was the very
purpose the Declaratory Judgment Act to ameliorate."

Id. at 152.

The Plaintiffs in this matter face a dilemma even greater than the plaintiffs in

Abbot Labs. The problems with MRFSS have been very well documented and Congress

sought to ameliorate these problems via the 2006 amendments to the Magnuson-Stevens

Act 16 U.S.C. § 1881(g). Defendants continued use of this MRFSS survey data in its

current form is problematic in itself and now Defendants compounded this problem

infinitely more by using MRFSS for in-season closures of recreational fisheries as they

have done with the Emergency Rule and in other recreational fisheries. Not only did the
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Emergency Rule impact the day to day operations of Plaintiffs’ businesses, as in Abbot

Labs, but for many of the Plaintiffs represented in this matter, the government

substantially took away their ability to earn a livelihood for more than seven (7) months

from the day the Emergency Rule went into effect. Plaintiffs represented in this matter

have no way to plan their business operations when there is a very real tlu eat that

Defendants will continue to shut down recreational fisheries mid-season using MRFSS

data as they have done in this matter and will likely do again unless the Court grants

Plaintiffs’ requested relief

This matter is ripe for judicial review and Plaintiffs will continue to suffer

hardship caused by seasonal closures based on unreliable MRFSS data should the Court

grant Defendants requested relief

C. National Saltwater Angler Registry Program Has Not Fixed MRFSS

Defendants argue that "the data collection methods previously used for MRFSS

became obsolete on January 1, 2010" when NMFS implemented the National Saltwater

Angler Registry Program and thus Plaintiffs’ MRFSS-related claims are not capable of

repetition. There are several problems with Defendants’ position beginning with the fact

that the National Saltwater Angler Registry Program was not in effect at the time the

Emergency Rule was implemented. Defendants interjection of this post decisional matter

to support their defense fails.

Congress recognized the importance and urgency of improving recreational data

collection programs in Magnuson-Stevens Act § 1881(g) and established a January 1,

2009 deadline to make the critical improvements. Defendants failed to meet this deadline
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as of January 1 st ; failed to meet this deadline as of October 5, 2009 when the Emergency

Rule went into effect and still have not made the Congressionally mandated

improvements to recreational data collection programs as of the date hereof

As it was made abundantly clear in the Marine Recreational Information Program

(of which the National Saltwater Angler Registry Program is a part of) ("MRIP") update

at the February 2010 Council meeting, Defendants are in the midst of a three (3) year

process of conducting studies to improve and refine the survey techniques that NMFS

uses to estimate recreational fishing effort and landings. See February 2010 Council

Meeting Minutes attached hereto as Exhibit "B". MRIP was very much a work in

progress at the time the Emergency Rule went into effect, it has not provided any

improved recreational catch data being used in fisheries management to date and remains

a work in progress. As NMFS MRIP team member, Preston Pate, recently stated on the

Council record:

"One of the key goals that we have and one of the reasons that we’re pursuing that
strategy is to make sure we don’t fall into the trap that we did with MRFSS, and
that is to try and extend the accuracy or the usefulness of the data beyond what it
was originally intended and what the survey technology is designed to produce."

See Exhibit "B" at 186

"So, we have been into now a third � or in our third year of conducting these
studies. The first year was composed primarily of an effort to catalog and
document existing methodology. The second year was a mix of proposing projects
that would actually result in some specific recommendations for
improvement...The third year that we are into, which is now, will put a lot more
substantive pilot projects in place that will � after these initial two years of
background development give us the opportunity to make some real and
noticeable changes in the survey methods that we will be using in the future... So,
as those changes from the pilot projects come online, we’ll [be] implementing
those new methods to address the flaws and resolve the known biases."
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See Exhibit "B" at 189. (emphasis added)

Clearly, improvements to recreational fishing data collection programs were not

in effect at the time the Emergency Rule was implemented and Defendants have not met

their Congressional mandate to date. This is inexcusable. Yet, Defendants have taken the

use of MRFSS to an unforeseen level by abruptly closing the recreational Black Sea Bass

season via the Emergency Rule and similarly closing the recreational fishery for Greater

Amberjack in the Gulf of Mexico effective October 24, 2009. See Closure of the 2009

Gulf of Mexico Recreational Fishery for Greater Amberjack, 74 Fed. Reg. at 54489.

Today, the recreational Black Sea Bass fishery is being managed using the same

exact MRFSS that was in place at the time the Emergency Rule was implemented.

Nothing has changed as far as what is being used in the fisheries management process.

The post decisional introduction of the National Saltwater Angler Registry Program is not

only irrelevant to this case but it is irrelevant to fisheries management today considering

it will require a minimum of three (3) years to calibrate between the MRFSS random

digit dialing survey and a known sampling frame created through the registry to fully

deteluiine biases and their magnitude. Contrary to what Defendants state in their

Memorandum in Support of Their Motion for Judgment on the Pleadings, neither the

Council nor the Defendants are using any data generated by the National Saltwater

Angler Registry to manage fisheries today.

Defendants quote Abbot Labs that the basic rationale of the ripeness doctrine "is

to prevent the courts, through avoidance of premature adjudication, from entangling
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themselves in abstract disagreements over administrative policies, and also to protect the

agencies from judicial interference until an administrative decision has been formalized

and its effects felt in a concrete way by the challenging parties." Abbot Labs 387 U.S. at

148.

Plaintiffs submit that there is nothing abstract over their challenge of the

Emergency Rule. Defendants continue to use a broken MRFSS system to regulation the

recreational fishing sector and they have abused their discretion by shutting down a

fishery mid-season using this suspect data. There is no question that the economic harm

caused by the seven (7) plus month closure which resulted from the Emergency Rule has

been felt in a concrete way by Plaintiffs. Defendants relied on much maligned MRFSS

data to abruptly shut down a recreational fishery for a healthy Black Sea Bass stock.

Their decision was proven to be discredited when the Council’s Scientific and Statistical

Committee recommended a 66% increase in the 2010 Black Sea Bass Quota. See 2010

Black Sea Bass Specifications, 75 Fed. Reg. at 6586. The recreational Black Sea Bass

fishery is managed today using the same MRFSS data that Defendants relied on in

October 2009 so there is nothing nebulous about the threat of another abrupt in-season

closure of the recreational Black Sea Bass fishery � or another important recreational

fishery for that matter. Plaintiffs’ claims for relief with respect to MRFSS are indeed ripe

for judicial determination.
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III. CONCLUSION

For the above stated reasons, Plaintiffs respectfully request that this Court deny

Defendants’ Motion for Judgment on the Pleadings.

Respectfully submitted,
Dated: July 6, 2010

/s/ Raymond D. Bogan	
Raymond D. Bogan
Mary Ann Bogan
Sinn, Fitzsimmons, Cantoli, Bogan & West
501 Trenton Avenue
Point Pleasant Beach, New Jersey 08742
(732) 892-1000

/s/ Herbert P. Moore, Jr.
Herbert P. Moore, Jr.
Gallagher, Briody & Butler
155 Village Boulevard, Suite 201
Princeton, New Jersey 08540
(609) 452-6000

Attorneys for Plaintiffs
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